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MESKILL, Circuir fudge.

Plaintiffs-appellants Gary and Maryanne Bhrlich (the Ehtlichs) expetienced an otdeal that few aitline
passengets have the misforune to endure. While traveling from Baltimore, Marvland to John F Kennedy
International Alrport (JFK) to catch a connecting tlight to London, the Ehrlichs' plane suffered an abnormal
landing On approaching [FK, their aircraft overshot the runway and was abruptly stopped by an arrestor bed

before the plane would otherwise have plunged into the waters of nearby Thurston Bay!

According to the Ihrlichs, both appellants sustained physical and mental injuries during the course of that
incident. They subsequently comimenced an action to recover damages for those injuties pursuant to the
internadonal treaty commaonly known as the Warsaw Convention, See Convention for the Unification of Certain
Ruies Relating to Internadonal Transportation by Air, Oct. 12, 1929, 49 Stat. 3000, 3014, T'8, No. 876 (entered into

force in the United States in 1934) (Warsaw Convention), rgprinted /s 49 US.C. § 40105 note.

Defendants-appellecs American Alrines, Inc. {American Airlines), American Eagle Aitlines, Inc. (American

Eagle), and Simmeons Alrlines, Inc. Simmons Airlines)
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{collectively the airline defendants) moved for partial summary judgment. The United States District Court for the
Fastera District of New York, Amon, [, granted their motion on the ground that they could not be held liable
under the Warsaw Convention for menral injuries that were not caused by physical injutics. See Edrlich 1 American

Adrimes, 2002 US. Dist, LEXIS 21419, at ¥10-11 (EDNY. june 21, 2002).

This appeal asks us to resolve whether passengers can hold cartders liable in accordance with the Watsaw
Conventicn for mental injuries that accompany, but are not caused by, bodily injuries. For the reasons that follow,

we hold thar they may not and affirm the district court’s grant of partial summary fudgment.
BACKGROUND

On May 8, 1999, Gary and Maryanne Ehrlich boarded American Eagle Flight No. 4925 in Balimore,
Maryland. They intended to travel to JFK, where they were scheduled to connect to an American Aitlines flight w
London. When their flight reached JFIK, the plane approached the airport at a high rate of speed, overshot its
X ¥ ) T 1 RT] x . : ) 3 1 ETE ele )
designated runway, and was abruptly stopped from potentially piunging into Thurston Bay by an arrestor bed.” The

passengers subsequently evacuated that aireraft by jumping approximately six to eight feet from its doorway.

The Ehrlichs contend that they suftered bodily injuries during the coutse of both the abnormal landing and
the ensuing evacuation. Gary Ehrlich allegedly sustained knee injuries, while Maryanne Ehrlich purportedly
sustained injuries 1o, /er afia, her neck, back, shoulder, hips, and right knee. Since the abnormal landing, Maryanae

Fihtlich has aiso ailegediy developed hypertension and a heart problem.

In addition 1o these bodily injuries, the Ehuiichs further contend that they sustained mental injuries. According
to the evidence presented o the district court, both Gaty and Maryanne Ehtlich suffeted from a fear of tlying after
the accident. Morcover, Gary Ehrlich apparently experienced nightmares after which he awoke in the middle of the
night recalling rhe abnormal landing and evacuation. Similarly, Maryanne Ehtlich reports that she periodically has

rrouble sleeping as a result of the accident.

On September 27, 1999, the Thilichs commenced the instant action against American Airlines, American
Eagle, and Simimons Airlines in the United States Diswrict Court for the Bastern District of New York, pursuant to
the Warsaw Convention, in an effort to recover damages for their aforementioned physical and psychological
injurics. After deposing the Ehtlichs, the aidine defendants moved for partial summary judgment. They asked the
district court to dismiss the Ehrlichs' claims for mental injuries on two grounds. First, the aitline defendants argued

that
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the Ehrlichs had failed to prove that they had sustained such injuries. Second, the airline defendants contended that,
even if the Ehelichs had suffered those injuries, the damages in question did not flow from their bodily injuries and
that cartiers were liable under the Warsaw Convention only for psychological injuties that were caused by bodily

injurics.

The Ehrlichs vigorously opposed that moton. They argued that they had, in fact, sustained mental injusies.
They also took the position that carriers could be held lable under the Warsaw Convention as long as a mental
injury accompanied a physical injury, regardless of whether the two distinet types of injuries shared a causal
velationship. Finally, although they never filed a formal cross-motion for partial summary judgment with respect to
the matter, the Ehrlichs asked the court to grant them partial summary judgment on the issue of carrier liability. In
esseace, the Ehrlichs argued that, under the Tnternational Air Transport Association Infercartier Agreement on
Passenger Liability (Intercardier Agreement),? the aitline defendants wete sttictly liable for damages up to the
cquivalent of $140,000 and that the airlines bore the busden of proving that they had taken all necessary measures

to avold damages sustained in excess of that sum.

The district court heard oral argument on May 31, 2001, at which time the court granted the Ehslichs' so-
called "cross-moton” for partial summary judgment on the issue of liability under the Intercarrier Agreement.
Filiich, 2002 118, Dist. LEXIS 21419, at *3. However, the court initially reserved decision on the aitline defendants’
motion for partial summary judgment. In June 2002, after further considering the issue, the district court granted

partial summary judgment in favor of the aitline defendants, Ses id at *1,
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On reviewing the applicable case law, the court determined that, "[ujnder the Warsaw Conventon, a phintiff
may only recover for emotional damages caused by physical injuries Id ar *10. This proved to be a critical
conclusion, as the court found that the Ehrlichs had offered no evidence demonstrating a causal connection
between their mental and physical injuries. I4 at #10-#11. Because the district court concluded that the Ehvlichs had
"not raised a genuine issuc of fact regarding a causal connection between their alleged bodily injuries and their
mental suffering,” the court granted the airline defendants’ motion for partial summary judgment, holding that the
Ehrlichs could "not recover for their emotional trauma resulting solely from the aberrant landing and evacuation.”

1“," at *11.

Shortly thereafter, the Ehrlichs sought to certify the issue for an interlocutory appeal pursuant to 28 US.C. §

1292(b). The district court denied their moton and set a tnal date for the rematnmg Wassaw Convention Issues

pertaining o Hability for bodily injfuries. However, the parties managed ro resolve those issues before trial. On
October 31, 2002, the Ebrlichs stipulated to the discontinuance of their action with prejudice against American
Airlines and Simmons Airlines. At the same time, American Eagle filed an Offer of Judgment in which it presented
the Ehrlichis with the opportunity to take a judgment in the amount of $100,000 against that airline. Several days

later, the Ehtlichs accepted American Eagle's offer on the condition that their acceptance
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was "without prejudice to plaintffs' right to appeal from" the order of partial summary judgment.

The district court issued a Judgment that conformed to both American Fagle's offer and the Ehrlichs'
conditional acceptance thereof. The court entered a judgment in the amount of $100,000 against Ametican Hagle in
complete satisfaction of the Fhilichs' claims for bodily injury. The court also entered a judguent in favor of the
airline defendants pursuant to its eatlier order granting thelr motion for partial summary judgment with respect w
the Bhlichs' claims for mental injuries; the judgment entered by the district court was expressly without prejudice

1o the Bhrlichs' right to appeal from that partal summary judgment decision. This timely appeal followed.
DISCUSSION

1. Stasdard of Revien

We review de more the districe court's grant of a motion for partial summary judgment, Judese 2 Fralh
g ¥ judg y

221 B34 279, 286 (2d Cir.2000), but we only undertake to do so when, as here, a final

Magizzane Qg o New Je

decision has rendered the case appealable. See Tropeders Las Co s Carpenter, 313 F3d 97, 102 (2d Cir.2002). Similarly, "

[tjhe proper interpretation of the Warsaw Convention is an issue of law, which we review de novo." W allaes o Koreai

A 2V B34 293 296 (2d Cir.2000).
1. The Warsaw Conrentivic Systers

The Ehrlichs scek to hold American Eagle liable for their mental injurics pursuant to the Warsaw Conventon.

As we exhaustvely explained more than a decade ago,

[t]he Warsaw Convention was deafted when the airline industey was in its infancy. Tt was the product of two
international conferences — the first held in Paris in 1925 and the second in Warsaw in 1929 — and four years of
work by the interim Commité International Technique d'Experts Juridique Aériens (CITEJA) formed at the Paris
Conference. The Convention had two primary goals: first, to establish uniformity in the aviation industry with
regard to "the procedure for dealing with claims arising out of international transportation and the substantive law
applicable to such claims,” as well as with regard to documentation such as tickets and waybills; second — clearly

the overriding purpose — to limit air cardders' potential liability in the event of accidents.

Ui re Air Disaster ai Iuskerbie, Scotland o Decomber 21, 1988,928 F.2d 1267, 1270 (2d Cir1991) (Lockerire) (inecrnal
citations omitted). Over time, the Warsaw Convention fostered a system of Hability consisting of a series of laws,
treaties, and individual contracts thar governs the international transportadon of persons, baggage, and goods by

cer Cord, 247 B.3d 423, 428 (2d Cir.2001); Wadloee, 214 E 3l at 296, Article 17 of the

air, See Fogictig Lod o Lodins/

Warsaw Convention itself sets forth the conditions putsuant to which an air carrier "can be held liable for injuries

e Cor, 933 B4 180, 180 (2d Cir.1991). If a passenger’s injuries fall

to its passengers.” Sufwubs i Lederal |

within the scope of Article 17, he "is either entitled to recovery under the Convention or not at all.”

Lagithansa Cpreensr dinfipes, 339 F.3d 188, 161 (2d Cir. 2003).
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The Fhrlichs contend that, under Article 17, passengers imay hold carricrs liable for their mental injuries
whenever they sustain physical injuries regardless of whether their psychological damages wete caused by bodily

mjuriecs. However, these
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arguments implicate not only the Warsaw Convention iself but also the most recent additon to its derivative
lability regime, namely the treaty commonly referred to as the Montreal Convention, see Convention for the
Unification of Certain Rules for International Cartiage by Air, May 28, 1999 (entered into force on Nov, 4, 2003)
(Monrreal Convention), reprinted in S. Treaty Doc. No. 106-45, 1999 W1 33292734 (2000), and, to a more significant

extent, the negotiadons that led to the adopuon of that treatv.!

In the proceedings below, the Ehdichs sought wo support thelr interpretation of Article 17 by zelying, in no

smali measure, on the vivws expressed by various
Page 372

delegates at the International Conference on Air Law held in Montreal, Canada (Montrea) Conference) in May
1999; the delegates at the conference negotiated and signed the Montreal Conventon. However, although President
Clinton submitted the Montreal Conventon to the Senate for ratification on September 6, 2000, see President's
Message to the Senate Transmitting the Convention for the Unification of Certain Rules for International Cartiage
by Air with Documentation, 36 Weekly Comp. Pres. Doc.2013 Sept. 11, 2000), the district court refused to give
authoritative weight to the statements of the Montreal Conference delegates because the Senate had not ratified the
Montreal Convention when the court granted partial summary judgment in favor of the airline defeadants. See
Ebrdich, 2002 1.8, Dise, LIEXIS 21419, ac *6 n. 2. As the district court correetly acknowledged, "[ajn unratified weaty
has no force until ratified by a rwo-thirds vote of the Senate." Id. {citing 3.12.C. o I Spaes Lop Corp, 895 F2d 1277,
por Corp. 343 F.3d 140, 162 (2d Cir.2003) ("A Srate only becomes

1275 (9ch Cin, 19900, . Boses 2 Senthers Peorn Ci

bound by —- that is, becomes a patty to — a treaty when it ratifies the treary.").

After the districr court atrived at its decision, the legal landseape on which the Warsaw Convention once stood
changed dramagcaily. Shortly before the partics in this appeal appeared for oral argument in August 2003, the

Senate ratified the Montreal Convention on July 31, 2003, Ser 149 Cong, Rec. S10,870 {daily ed. July 31, 2003).

The Montreal Conveation was designed to "enter into force on the sixtieth day following the date of deposit
of the thirdeth instrument of ratification” with the International Civil Aviadon Otganization (ICAO). Montreal
Convention, arts. 53(5), (6. On September 5, 2003, after we heard oral arggument in this appeal, the United States
deposited the applicable instrument of ratification. See Press Statement, United States Department of State,

atfication of the 1999 Montreal Convention (Sept. 3, 2003), arailable at hith:/ [ wamstate gov vf pal prsf psf 20037
23851 pilseen; Press Release, United States Department of Transportation, United States Ratifies 1999 Montieal

Convention, Putting Treaty Into Effcct (Sepr. 5, 2003), asailable at btip:] { wumidot gos/ afjairs] 4ot10303. btwm.

As the thirtieth nation to ratify the treaty and to deposit an instrument of ratification with the ICAQ), the
United States wriggered the conditions set by Article 53 of the Montreal Convention. See Press Release,
Tnternational Civil Aviation Orpanization, Montseal Convention of 1999 on Compensation for Accident Victims
Set to Enter Into Force (Sept. 3, 2003), areilable at btsp:f | wuw icavint{ kiao/ eaf nri 2003/ pie200314 5. In accordance
with Arricle 33(6), the Monrreal Convention therefore entered intwo force on November 4, 2003. Se Media Note,
United States Department of State, Entry Into Force of the 1999 Montreal Convention (Nov. 4, 2003}, evaslable o/

o5/ 20037 25920.btm: see aiso International Civil Aviation Organization, Treaty

bitp:/ { i siategev] v pal prs

Collection, ar bitp:/ [ wmmicao.intf icaof en/ teh) wit 99, him (last visited Mar. 4, 2004) {explaining that the Montreal

Convention entered into force on Nov. 4, 2003).

In light of these events, we must consider what role, if any, the Montreal Convention and its negotiating
history shoudd play in this appeal. Despite its ratification and enwry into force, we conclude that the Montreal
Convention does not govern the appeal at bar and that we need not give the views expressed by vatious delegates
Page 373

at the Monireal Conference, especially to the extent that these views relate solely o the Montreal Convention itself,

dispositive weight,
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Ordinarily, a pardeular treaty does not govern conduct that took place before the treaty entered into force. Ser

g cbirlyen 254 T34 301, 307 n. 4 (2d Cir.2000} (where the acdons giviog rise o a lawsuit ok

Babl e Yew

place i 1995, Montreal Protocol No. 4 did not affect the case despite the Senate's subscequent ratification of the

protocol on September 28, 1998); see alro Vienna Convention on the Law of Treaties, May 23, 1969, art. 28, 1155
UN

established, its provisions do not bind a pacty in relation to any act o1 fact which took place or any situation which

T.8. 331, 339 (Vienna Convention) ("Unless a different intention appeats from the treaty or is otherwise

ceased to exist before the date of the entry Into force of the treaty with respect to that party.™);” Restatement
{Third) of the Poreign Relarions Law of the United States § 322(1) (1987) (same). In this instance, the accident
that gave rise to the Ehelichs’ lawsuit took place on May 8, 1999, and they commenced their action against the
aizline defendants on Seprember 27, 1999, These events occurred several vears before the Senate ratified the
Montreal Convention and before that treaty entered into force. As such, neither the Montreal Convention nor the

intentions of irs drafters govern this appeal.

Although the shared expectations of the contracting parties to the Montzeal Convention ate not dispositive in
the instant appeal, we see no reason why we should turn a blind eye to the views expressed by various delegates at
the Montreal Conference where they shed light on the Warsaw Convention. The minutes of the Montreal
Coaference recorded statements by a delegate from the United States as well as statements from delegates who
represented countries that also were parties to the Warsaw Convention. To the extent that these sratements may
help us berter understand the way in which sister signatory nations and our own government's Fxecurive Branch
interpret Article 17 of the Warsaw Conventon, we may employ such useful secondary souzces to ascertain the
457 (2d Cir.

appropriate meaning of Article 17, See Commervial Union Ins. Co. 1 Alitafia Airlines S.p.A., 347 F3d 448

20037

>

1. Aiticke 17 of The Warsan Convention

The Ehtlichs contend that, under Article 17 of the Warsaw Convention, air cartiers ate liable for mental

he district conrt disagreed with that proposition

igurics that accompany, but ate not caused by, bodily injuties
and held that the Ehilichs could "only recover for emotional damages caused by physical injuries." Ebrdich, 2002 U.S.

Dist. LEXIS 21419, at 10,

To determine whether the district court properly construed the reach of the Warsaw Coavention, we must
interpret that treaty and ascertain the meaning of Article 17. The English wanslation of Article 17, as employed by

the Senate when it ratified the Warsaw Cenvention in 1934, provides that

The carricr shall be lizble for damage sustained in the event of the death or wounding of a passenger or any
other bodily injury suffered by a passenger, if the accident which caused the damage so sustained ook place on

board the airetaft or in the cousse of any of the operations of embarking or disembarking,

49 Star. at 3018, In 7499 11S, 530, 552-53, 111 8.Cr. 1489, 113 1. 1d.2d 569 (1991}, the

Supreme Court analyzed the meaning of this provision and held that carriers could not be held liable under Ardicle

17 for mental injuties that did not accompany bodily injuries. Howevet, the Court "expressfed] no view as o

whether passengers [could] recover for mental injuries that [were) accompanied by physical injuries.” Id at 552, 111

To address the issue presented by this appeal, we must reach the question left unresolved by the Supreme

Court in Fiovd, We need to construe the Warsaw Convention and determine whether cartiers may be held liable

that accompany, but ate not caused by, bodily injuries.®

under Article 17 for mental injuric

In the proceedings below, neither the Ehrlichs, American Eagle, nor the district court addressed the meaning

of the language of Ardcle 17 with sufficient specificity. However, after reviewing that provision in accordance with

the proper canons of treaty Interpretaton, we conclude, for reasons that are somewhat different from those of the

district court, that Avricle 17
Page 375

allows passengers to bring o Warsaw Conventon action against air carriers to recover for their mental injuries but

only to the extent that they flow from bodily injuries.
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A, Plain Meauizng of Articke 17

"When interpreting a treaty, we begin with the text of the treaty and the context in which the written words
Pt Sehlond. 486 US 694, 699, 108 S.Cr. 2104, 100 2 722 (1988

(internal citations and quotation marks omitted). If the words of the Warsaw Convention are "‘rcas«)nab‘ny

are used.” [ lem

susceptible of only one interpretation,’ our task of interpretation ends thete." Bunk's Lid ¢ South Afeass Airways,
G 1922, 1027 {2d Cir. 1996) (quodng Beosecere . Trans Werld Asrlines, 900 F2d 8, 9-10 (2d Cir.1990)). "Where

the language of sach an internarional treaty is plain, 4 court must refrain from amending it because to do so would

be 1o make, not construe, a treaty." Commerviad Union Ins. Co,

"Because the anly authentic text of the Warsaw Convendon is in French," we must first examine the French

text of that treaty in order to understand its provisions. Fiyd 499 U8 at 535, 111 S.Ce, 1489, When read in French,

Arucle 17 provides as follows:

Le wansportenr est responsabie du dommage survenu en cas de morte, de blessute ou de toute autre lésion
corporelle subie par un voyageur lotsque acaident qui a causé le dommage s'est produit 4 bord de 'aéronef ou an

cours de toutes opérations d'embuarquement et de débarquement.
49 Stat. at 3005. Although the Ehrlichs contend that nothing in Article 17 precludes carsiers from being held
liable for mental injuries that accompany, but are not caused by, bodily injuries, that argument ignores the phrase
"dommage surveru en cas de ... lésion corporelle.”

This phrase translares as "damage sustained in the event of ... bodily injury.” 49 Stat. at 3018. At least one

court, on anmalyzing the meaning of these words /# English, concladed that such language requires a claim for

damages under ’\mc.AL 17 to "be predirated upon some obwmu, identfiable injury to the body." Rag

3 NY2d 385, 399, 358 NYS2d4 97, 109, 314 NLF.2d 545, 856 (1974) {emphasis added). In Roswar,

the New York Cowrr of Appeals held thar a plaindff could recover under the Warsaw Convention only for the

mental anguish that she suffered "as a result of" a physical injury because such anguish "would have flowed from
the “bodily dojure™ I, 34 NY.2d ar 399, 358 N.YS.2d ar 109, 314 NI

[o)nce thie] predicate of Hability — the “bodily injury' — is established, then the damages sustained as a result of

2d ar 856-57. According to that court, '

the "bodily injury’ are compensable including mental suffering,... [(O]nly the damag_es flowing from the “bodily

injury, whatever the causal link, are compensable.” [d, 34 NY.2d 21 399-400, 358 N.Y.S8.2d ar 109 314 NFE2d at

If we were free to construe Article 17 without any reference to its French legal meaning, we might find the

Rosman Court's analysis to be sufficient, However, to interprer Article 17 ptuperlv, we must initially consider the

Freach legal meaning of the phrase "dommage survenu en cas de ... Iésion corporelle.” Sep.Air Frenee g Saks, 470
8

LS, 392,399, 105 §.C, 1338, 84 1. Ed.2d 289 (1983} We must do so "not because we are forever chained to French

law by the [Warsaw] Convention,” but rather

because it is our responsibility to give the specific words of the treaty a meaning consistent with the shared

expectations
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of the contracting parties. We look to the French legal meaning for giidance as to these expectations because the

Warsaw Convention was drafred in French by continental jurists.
Id, (emphasis added; internal citations and quotation marks omitted).

The "mainstream view" adhered to by courts that have addressed the scope of Article 17 and considered the
issuc before us "is that recovery for menral injaries is permitred only to the extent the femotional] distress is caused
by the phvs stained.” Tn e Air Crash at Little Rock, ~Arkansas, on June 1, 1999 { Lipid s Juerican o iifives),
291 L34 343, 509 Reh Cir) (Ldoyd), cert. deiiied, 537 1.8, 974, 123 8.(r. 435, 134 1.Ed.2d 331 (2002%; see ilso Ligess 2
Britisis Airwayy PLC, 2001 W 1356238, at *4 (SDINY. Nov.5, 2001); Abarey o American Airlives, 1999 W1 691922,
ar #3-%5 (S.DNY. Sept.7, 1999); Longo 1. Air Franes, 1996 WL 866124, at *2 (SDINY. July 25, 1996); Weneelins & Air
France, 1996 WL 866122, at *1 (C.D.Cal. Feb.29, 1996); juck o Trans Werid Airlinzs, 354 ESupp. 654, 663-68
IND.Cal 1994); Iy ve Inflight Eiscplosion on Tians Wordd Airiines Aireray oft Approaching Athens, Grevee an Aprif 2, 1986,

cal injuries s

278 IiSupp, 625, 637 (BDINY.A99Y) (Osping), rev'd sub nons. on ofler grounds Qsping 2 Triar World A
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(2 Cin 1992y, Brewet 7 Trans World, dirfiney, 368 ESupp. 1152, 1155-58 (DINM.1973); Rosman, 34 NY.2d at 395-400
) Yo 2.0 10610, 314 N2 ar 854057,
Article 17, Ses In re . dér Crash at Little Reck, Arkaisar on June 1, 1999, 118 ESunn.2d 916, 918-21 (E.D.Ark.2000)
(1.1t#e Rocky, rer'd, Lioyd, 203 Eod at 509-11; In ve Airerash Disaster Near Roselmpn, idiana on October 31, 1994, 954
DI 1997y (Reselan)?

Only two district courts have adopted a contrary inteepretation of

Supne 173, 179
i

Me

significant degree. "It seems elementary to us," however, "that the language emploved in Article 17 must be the

t of the foregoing cases, like the district court below, did not consider the text of Article 17 to any

logical starting point" for any effort to interpret the Warsaw Conventon, Ly o Digws Warkd dirfnes, 528 F2d 31, 33
for) t=l
(2d Cir.1975).
One significant decision among the aforementioned cases did engage in a measure of textual analysis. The
mainstream position is "widely atuributed” to Jaek 2 Trons World Airlines, a case decided by a district court in the

Northern Distrdet of Califormia. See Lyd 291 1130 a¢ 509, However, the Ehrlichs rely on Jaek to contend that the

phrase "dommage survenu en cas de ... [ésion corporelle” does not refer to a cansation requirement.

In fack, the district court considered whether the plaintiffs could hold carriers liable under the Warsaw
Convention for mental injuries that were not caused by bodily injurics. When the court read Article 17, it concluded
that the provision did "not state that [emodonal distress] damages must be caused by the bodily injuty. " Jack, 854
Sy ar 663, Instead, the court noted that Article 17 provided "that the carrier is liable for "damage sustained in

the event of ... bodily injury," and held that "[cJausation is not implied in the French phrase “dommage survenu en

cas.™ 1d. (citing 2 Graad Laronsse De Lo Langsie Francaise 1392 (Librairie LaRousse 1991) {defining "dommage™);

Graud 1.aroasse De La Langie Franeaive 5864 {Libraitie LaRousse 1991) (defining
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"survenir'}). Despite this conclusion, the district coust eventually determined that plaintiffs could recover under

Article 17 for emotional distress only whete such injuries flowed from physical injuries. 14, at 668.

Although we agree, for reasons that will soon become apparent, with the Jaek Court's ultimate conclusion, we
reject the court's incomplete textual interpretation of Article 17. The manner in which the Juck Court construed the
words "dommage survenu en cas” is certainly a plausible one. Howevet, several consideradons lead us to conclude

that the French text of Artcle 17 is equally susceptible to a contrary interpretation.

First, whereas the Juck Court examined the definitions of the words "dommage” and "survenu” and
determined that neither word implies causation, we ate far less certain that the word “survenu” does not refer to
some measure of causation. One of the simplest methods "of determining the meaning of a phrase appearing in a

foreign legal text” Is "to consult a bilingual dictionary." Foyd, 499 US. ar 536, 111 8.Cr. 1489, However, such

dictionaries offer several different meanings for the verb "survenit,” some of which can be understood to impart an

element of causation and some of which cannot. See, e.g., Merriam-Webster's French-Englich Diciionary 336 (2000}
{defining "survenie” as "to oceur, to take place” as well as "to arrive (umxpcctc )"y, Collins Robert Usabridged Erench-
Finglish Figiisir-Freach Dictionary 834 (5th ¢d.1998) (defining "survenis,” jfer alia, as 1o "atise™); Cassell's French-Fingiish
Einglish-Frewsh Dictionary 705 (1962) (defining "survenic" as "[tjo artive or happen unexpectedly; to befall; to drop
0"y see adeo I re_dir Disaster in Lockerbie, Scotland on December 21, 1988, 233 ESupp. 547, 553 (E.D.N.Y.1990} ("In this
Court's own survey of French-English dictionaries, “survenic' was found to be most frequently translated as “to

happen,' "to arise, o “to arrive unexpectedly™, aff'd, Lockerbis, 928 B2 ar 1280-62.

“"donimage

In Lackerbie, we noted that we were "convinced that the proper translation” of the words
survenu™ was " damage sustained.™ 928 112d ar 12&%]. Nevertheless, we also indicated that, "[wlharever the shades
g ,
of meaning in the word “surverny,” the way in which the Warsaw Convention uses that term in Article 17 refers to
staber d, 1983, 937 F24 1475, 1485

ey

some measure of causation, See s see ale [ re Kovean A I dsiee Disester of S

(D.C.Cir.1991) (Koreas - bir Lines Disastesy {"[TThe Article [7 phrase 'lable for damages sustained’ strongly implies

that the carrier's responsibility... extends oaly to the reparation of loss resaffing from the death or injury of
passengers.”} (emphasis added). G Oupina, 778 ESupp. ar 637 ("' Tlhe French legal meaning of the phrase

“dommage survenu’ could not apply to mental injury alone, but... it would apply to mental injury connected with

physicat harm."). Given the different meanings that could be ascribed to the word "survenw,” we cannot agree with

the Jauk Court that the phrase "dommage survenu en cas” definitively excludes an clement of causation,
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Second, even if a causation requirement could not be imputed from the word "surveny,” such an clement
could nunetheless be attributed to the words "en cas de.” In Jaik, the district court concluded that causation could
not be implied from the French phrase "dommage survenu en cas,” but the court arrived at that determination by
referring to the definitions of the words "dommage” and "survenu." This approach, however, ignores the meaning

of the remaining words in the applicable phrase, ze., "en cas de ... lésion corporelle.”

8

Page

lrs irs legal sense, the word "cas" means, ke afia, "cavse.” See Cassell's French-Engfish English-French Dictionary, supra, at

132;

iy

Jules Jéraute, T wabulaire Francais-Anglaic ef Anglaisr-Francais de Termes ef Locutions Juridigues 29 (1953). 1f "cas”

means "canse,” then the phrase "dommage survenu en cas de ... iésion corporelle,” as those words are used in
Article 17, would hold cartiers Liable for any "damages sustained in the cause of ... bodily injury." Such a translation
is ameaable to an interpretation that would allow passengers to recover for mental injuries only where they were

caused by a bodily injury.

Notwithstanding this interpretation, we acknowledge that the words "en cas de™ do not conclusively impose a

causation requirement. Bilingual dictionaries also indicate that the word "cas” often means "circumstance,”

"nstance,” ot "sttuation.” See Dad!'s Law Dictionary Frenc To English / English To French 45 (2d ed.2001); Cavses
Erewch-Fglish English-French Dictionary, supra, at 132, When those meanings are ascribed to the word "cas,” we are less
certain that the phrase "on cas de™ requires a causal link berween a mental injury and a bodily injury since we can

conceive of a mental injury sustained in the same situation or circumstance as a bodily injury where the former had

not been caused by the Jatter. The case before us is an example of such a scenario.

We are also hesitant to credit that the words "en cas de” are the equivalent of a causation requirement because
the drafters of the Warsaw Convention employed a different word in a subsequent portion of Article 17 to refer to
causation. Article 17 provides that a carrier is Liable for damage sustained "if’ the accident which cansed the damage
so sustained took place on board the aireraft or in the course of any of the operations of embarking or
disembarking” Warsaw Convention, art. 17 (emphasis added). The word "caused” in the English translation of the
2" Ser 49 Stat. at 3005, As the

Warsaw Convention is taken from the original French text's use of the word "caus
district court sugeested in Juck, the failure of the Convention's drafrers to use the word "causé” carlier in Article 17
in place of the words "en cas de" may have some significance. See Jack, 834 FSupp, at 665. One plausible

"7 1",

construction in light of this consideration is that the damages recoverable under Article 17 "need not be caused by

the bodiy injury, and may instead be those caused [solely] by the accident.” I4.
¥ jury 3 t ¥i DY

Notably, the different meanings that may be attributed to the words "en cas de” have led commentators to
disagree about whether those wotds refer to an element of causation. Some suggest that the language of Article 17

is "more naturally understood to require that any compensable damage be associated with the requisite bodily

injary. [Thar is,] emotional distress should be the subject of compensation only if the distress is precipitated by and

Search For The Freneh Tegal Meaning Of Lésion Corporetle, 25 Tex. Int'l L. 127, 134 n.49 (1990); wee alw Rene H.
Mankiewicz, The Liabiliy Regime OF The International Air Carrier 141 (19813 ("[T}f Article 17 covers only “bodily
injury, it does not encompass nervous shock, mental suffering, etc., which is not caused or accompanied by a
Fln

physical injury.”). Others, however, have reached the exact opposite conclusion. See Georgette Miller, [.iabilit
Titernational ~iir Transpars 121 {1977) ("Article 17 does not literally require a causal link between the damage and the

death, wounding, or other bodily injury.... [1Jf damage oceurs concurrently with death, wounding, or other bodily
Page 379

injury, the requirement of Article 17 is satisfied."); see a/so Max Chester, Comment, The - Afiernath Of The ~Airplane
_lecident: Recovery OF Dasages For Psycholugical Injuries Accosgpanied By Physical Injuries Under The Warsaw Convesttion, 84

Marq. L.Rew 227, 248 (2000} ("The text of the [Warsaw Convenidon] does not require... that bodily injuries cause

the mental injuries.... Where a plaintiff alleges a physical injury, thus satisfying Floyd, and states that the accident
caused a psychological injury, thus satisfying the plain text of the treaty, the only logical conclusion is to permit

recovery for the psychological injuries.”).
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Because a variety of different meanings reasonably can be imparted to the words "dommage survenu” and "en

cas de" as they are used in Article 17, we are unable to definitively determine whether those words impose a

causation requirement by reference, without more, to their litecal meaning, Cf. Jack, 854 Flupp. 2663 ("Whether
the recoverable damages - including emotional distress —— ate those caused by the bodily injury or by the accident
itsclf is unclear under Article 17."). Where, as here, a provision of the Warsaw Convention "is reasonably
susceprible to more than one interpretation,” we may employ other sources to "ascertain [its] appropriate meaning.”

Soe Comaerciad Ulion 1ns. Co, 347 FAd ar 457,

B. Lreieh Logal Materials

When we seek to extrapolate the Fronch legal meaning of particular words or phrases in the Warsaw
Convention, we may turn o French legal materials for assistance in determining how French jurists would have

understood those words or phrases in 1929, See Floyd 499 US, ar 537, 111 8.Ce. 1480 In reviewing such materials,

we may examine the principal sources that lawyers trained in French aivil law would have relied on in 1929: "(1)
legislation, (2) judicial decisions, and (3) scholarly writing." 14,

As # general principle, any damage may, under French law, "givel] rise to reparation when it is real and has
been verified.” 2 Marcel Planiol & George Ripert, Treatise On The Civil Law, pt. 1, No. 868, at 471 (Louisiana State

Taw Institute trans., 11th ed.1959) (1939); see also Floyd, 459 US. at 339, 111 S.Cr. 1489; o Miller, sapra, at 112

("Provided the damage is certain and direct, all forms of damage can be compensated to their full extent.”). As such,

Freach law would allow a party w recover for "dommage matériel,” Mankiewicz, supra, at 157, which encompasses
F2d at 1487, That

"compensation for pecuniary loss resuling from death or injary." Korear Air Lines Disaster, 932

party could also recover for "dommage moral,” Mankiewicz, supra, at 157, which covers compensation for non-

v afve BH. Lawson, &

damages for pain and suffering, grief, shame, or c]isﬁgumtinpm." Lovkertie, 928 F2d ap 1.

. Amss And Wbon's Iniroduction To French Law 209 (3d ed. 1967y (Dommage moral "includes damage to a person's

honour and consideration, such as damage occasioned by insults, defamation, and seduction. It covers the damage
occasioned by deprivations of liberty and invasions of privacy. It also includes the mental suffering occasioned by
the death of one's loved ones and the pain and suffering occasioned by physical injuries 1o oneselt”). Such damages
were recoverable in France when the Warsaw Conventon was drafted and signed; as the Supreme Court has
recognized, by 1929 "France — unlike many other countries — permitted tort recovery for mental distress.” Fipyd,

499 1.8, 20 5330, 111 8.0, 1489 Gnternal citations omirted).

Page 380

More than two decades ago, one expert commentator on the Warsaw Convention, Dr. Rene Mankiewicz,
contended that, "in 1929, French law had recognized for many years the right of a plaintff to recover for mental
suffering alone ... even though it was not caused by a physical injury." Mankiewicz, sapra, at 145. However, the
Supreme Court reviewed that commentaror’s argument in Flopd andd refused to construe Freach Jaw in such a broad

fashion. See Floyd, 499 118,20 339-40 & n. 7, 111 S.L0 1489,

The Court noted that Dr. Mankiewicz cited two cases in support of his argument. I4 at 540 n. 7, 11150

1489 The first "involved recovery by a stepdaughter for emotional distress resulting from the death of her
stepimother and the other involved recovery for injury to honor arising from adultery. Id (citing Mankiewicz, supra,
at 145). Despite these and other similar authotities, the Court explained that it had "been directed to no French case
prior to 1929 that allowed recovery" for a mental injury "caused by fright ot shack" in the absence of an incident in
which someone "sustained physical injury." /4. at 339-40, 111 S.Cr, 1489 (emphasis added). In other words, when
the Coutt sought to examine whether Freach law in 1929 allowed partes to tecover for putely mental injuries, the
Court limited the scope of French materials that it would consider as part of its analysis; the Court refused to rely

on French judicial decisions that did not involve a mental injury caused by fright of shock.

The Figyd Court's imited approach to the scope of applicable French judicial authorities teaches that we may
aot breadiy canvas French law to determine when a party could generally recover for a mental injury. Lastead, our
review of French law must be guided by French judicial decisions that narrowly address the specific type of mental

injury at issue in the paredcular appeal before us.
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Wi are aware that, under certain circumstances, French law allows parties to recover for "dommage moral”

even if they have not suffered a physical injury. See Mankiewicz, supra, at 145 {citing the aforementioned decisions

s r

¢ Englisis

of the highest French court in 1923 and 1857); ser alte Dalif's Law Dictisnary Freih To Fig To Frenct, supra,
at 112 {ln accordance with the principle of dommage moral, “courts, for example, have taken account of the
sentimental loss resulting from the disappearance of a family portrair; the affront to the religious sensibilities of 2
Jewish society caused by a breach of their butcher of his contractual undertaking not to sell non-kosher meat; the
damage to the reputation of an actress by the theater's failure to display her name ia letters of the agreed size.”); 11
Lzesmationed Foncydupedia Of Comparative Law § 9-39, at 16-17 and 0n.114-15 (Andre Tunc ed., 1986) {citing, as the
first personal injury cases permitting recovery for non-pecuniary damages, an 1833 French decision in which

"counsel for the plaintiff took as an lustration of dowsage moral for which recovery should be permitted the grief

of a family upon the death of one of their members," and an 1881 Belgian decision in a wrongful death case);

Lawson, spra, at 209 ("dommage moral” covers, as one example, "damage occasioned by insults”).

However, the circumstances and mental injuries in the foregoing situations ate not analogous to the mental
injuries implicated by the instant appeal. We have been directed to no French case prior to 1929 that ailowed a party

to recover for his own mental injuties caused by fright or shock suffered during an accident where they did not flow

from physical injuries sustained by that same party. 1f anything, commentators
: i } ¥ i &
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appear to indicate that, under I'rench law, parties could recover in such a context for their own pain and suffering
but only where such damages were attriburable to their physical injuties. Seq eg., Lawson, spra, at 209 (Dommage
moral Mincludes ... the pain and suffering acasioned by physical infaries fo oneself. "y (emphasis added); see 2l Miller, spra,
at 112 ("Iherc is nothing in French law prohibiting compensation for any partcular kind of damage, be it mentai
injury, suffering due to the death of a member of the family, or pain and suffering due fo a physical inury.”) (emphasis
added};" /i ar 114 {explaining that the damages recoverable in personal injury cases in common law courts are

'!t}vjr}

similar to those recoverable in France because a victim can recover for "pain and suffering due o #he i

{emphasis added).

W also note that one leading treatise on French law that dates back to the carly Warsaw Convention era, and

s ab5a%-29 111 S.Cr. 1489, does not mention

which was repeatedly cited by the Supreme Court in Floyd, see 499 1

the type of mental injuries allegedly sustained by the Ehrlichs among its "principal” examples of "dommage
moral." Ser 2 Planiol & Ripert, mpra, No. 868A, at 472-73. Rather, the treatise cites the following examples as the

"principal” applications of the concept of "reparation for mortal damage™:

(1) [ijnjuries to hono, as in cases of defamation ... o1 in cases of seduction of a minor ..; (2) [i|njuties to
sentiments of affection: in the case of accidental death, the near relatives of the victim are indemnified, not in tieir
quality a5 heirs, but as relations suffering personally from the loss of affection of the victdm ..; (3) [v]iolation of
obligations arising out of marriage: for example in case of adultery, of refusing to receive the woman into the

conjugal domicile ...; (4) [vliolations of rights by the paternal power: when a teacher treats childten contrary to

good morals or deceney ... or when third partics influence the child against obedience to its parents; (3) {ijnjuries

professional interests, forbidden by a syndicate.

Id. Abscnt from that list are mental injuries caused by frighe or shock and sustained by an individual during an

accident over the course of which he also sutfered unrelated physical injuries.”!

With these considerations in mind, we are not persuaded thar French jurists in 1929 would have read the
phrase "dommage survenu en cas de ... lésion corporelle” in a manner that would have held a cartier Yable for a
passenger's mental injury in the absence of a rnsal relationship berween such pain and suffering and a physical injury.
Nonetheless, we acknowledge that our understanding of French law is limited by the treatises and fudicial decisions
available to us. Accordingly, although the Ehrlichs have made no effort to suggest that French law would require a

different construction of Artcle
n e AR7
Page 382

we do not rest our interpreration of Article 17 solely on our understanding of French legal materials. lnstead,

we also twn to additional sousces to determine the meaning of that provision.
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o The Negotiating History of The Warsomw Consention

By construing the phrase "dommage survenu en cas de ... Iésion corporelle” to mean that carriers may be held
liable only for mental injuries that flow from bodily injuties, we interpret the scope of Article 17 in a manner that is
consistent with the negotiating history of the Warsaw Convention. In particular, that interpretation compotts with
the shared expecrations of the parties that signed the Warsaw Convention.

To ascertain the meaning of a treaty, ""we may look bevond the written words to the history of the treaty, the

20396, 105 8.Cr. 1338 (quoting

negotiations, and the practical constrecton adopted by the parties."” Saés, 470

i Nettion of Indiaps o Ulgeted Spoen 318 ULS, 423, 431-32, 63 8.0 672, 87 LId. 877 (1943)). These sources

confirm that the drafiers of the Warsaw Convention did not intend to expose cartiers to Hability for mental injuries

that were not caused by bodily injuries.

1925." Saks 470

{heremnafier the Paxris Protocol) provided 1 pertinent parr as follows: "Le transporteur est responsable dés
accidents, pertes, avaries et retards.” Ministere des Affaires Erangéres, Conféroice Internationiale de Droit Privé Aériey

(27 Qctobre-6 Novembre 1925), at 79 (1926}, When that text is translated into English, Article 5 of the Paris Protocol

specified thar: "The carrder is Hable for accidents, losses, breakdowns, and delays.” Floyd 499 U8, 20 542, 111 8.Cx,
1489 (internal citations and quotation marks omitted). This "expansive provision,” which broadly held "carsiers
liable in the event of an accident, would almost certainly have permitted recovery for all tvpes of injuries, including

emotional distress." Id. {internal cirations and quotation marks omitted).

rarcs at the Paris conference appointed a committee of experts, the CITHEJA, "to revise its final

protocol for presentation” at a second conference to be held in Warsaw. Floyd, 499 118,
2d at 34-35 ("The Paris conference appointed a small committee of expetts ... to prepare a draft

J

convention for consideration by the defegates at Warsaw."). In response, the CITEJA produced a preliminary draft

aalsa Day, 528

of the Warsaw Convention. See Mivutes, Second Internativnal Conference On Privais Aeronantical Law, October 4-12, 1929,
Warsan 257-68 {Robert C. Horner & Didier Legrez trans., 1975) (Warra Couference Minaies) {reprinting the
preliminary draft). As part of this effort, the CTTEJA divided Article 5 of the Paris Protocol into three separate

subscctions, "with one addressing damages for injury to passengers, the second addressing damages for injury to

goods, and the third addressing losses caused by delay." Figyd, 499 US. ac 5343 111 8.Ce. 1489, see alvo Warsar
Choitferesice Minntes, supra, 264-65 (setting forth Article 21 of the CITHEJA's preliminary draft of the Warsaw
Convention, which divides the subject matter first broached in Article 5 of the Patis Protocol's liability provision
} :

among subsections (a), (b}, and ().

The general CITEJA article that delineated these subsections, Article 21, introduced the phrase "dommage
survenu.”
Page 383

See Barnetz, 368 ESupn. at 1157 (reprinting the French text of Article 21}. Similarly, "[tlhe CITEJA subscction on

injury o passengers introduced the phrase “en cas de ... [ésion corporelle.™ Igyd, 499 US. ar 543, 111 S.Cr. 1489

(imternal citations omivted); see alvo Baruets, 368 ESupp. ag 1137, In essence, Article 21, as developed by the CITEJA,

provided in pertinent part: "Le transporteur est responsable du dommage survenu pendant le transport: (a) en cas

de mort, de blessure ou de toute autre Iésion corporelle subie par un voyageur” See Barwes, 3065 ESupp. at li37

{internal citations and quotations marks omiteed).'* The CITEJA submitted its tevisions to the sccond intetnational

conference that convened in Warsaw in 1929, See Sabs, 470 LIS ar 401, 105 S.Ct, 1338,

The delegates ar the Warsaw conference further divided the subject matter enumerated in the subsections of
the CTTEJA liability provision among three scpatate atticles. See Warsaw Conference Minates, sapra, at 205-06, Of these
three new provisions, Article 17 of the Warsaw Convention addressed injuries to passengers. See id. at 203, The
aforementioned phrases introduced by the CITEJA were retained in Article 17 and were ultimately adopted by the

Warsaw conference delegates, See Floyd, 499 US. at 543, 111 S.Ct, 1489; see alvo Warsan Conferesce Minntes, supra, at

205-06. C7 49 Stat. at 3003 (setting out the text of Article 17 in French and including the aforementioned phrases

therein). “Although there is no definitive evidence explaining why the CITEJA drafters chose this narrower
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language" over the expansive terminology employed in the carlier Paris Protocol, the Supreme Court has
determined that "ir is reasonable to infer that the Conference adopted the narrower language to limit the types of

recoverable injuries.” Flopd 499 1S ap 343 111 5.Cq 1489

In other words, the Warsaw conference delegares did not emaploy the broad phrase "[lje transporteur est
responsable dés accidents” from the Paris Protocol, and instead adopted the narrower phrase "[[]e transportenr est
responsable du dommage sarvenu en cas de ... Iésion corporelle,” in order to Amir the scope of a carrier's liability.
As such, we conclude that they did not intend the latter phrase in Article 17 to allow passengers to expansively
recover for mental injuries that accompanied, but were not caused by, bodily injuries. To conclude otherwise, we
would need to believe thar the contracting nations that signed the Warsaw Convention rejected the broad liability
provision from the Paris Protocol yot nonctheless intended to allow passengers to recover for harms that were not

recognized by many of the signatory nations,

Many of the natons that signed the Warsaw Conveation, such as Cuechoslovakia, Denmark, Germany, the
Nethettands, the Soviet Union, and Sweden, did nor recognize a cause of action for non-pecuniary harn in 1929.

s i Kercon i Lisier Co, Lad, 516 108, 217, 723, 116 8.0 629, 333 1 1id.2d 596 (1996); see alse Floyd, 499

Ko 77

LS a0 544 & n. 10, 111 S.Cr, 1489; | Kathryn Lindauer, Note, Regorery For Mental Anguisly Under The Warsaw

Conventive, 33 J. Adr L. & Com. 333, 339 (1975) {"At the time of the [Warsaw conference] negotiations, recovery for
mental anguish was virtually unheard of as a legal cause of acdon.™).

Page 384

Morcover, "in common-law jutisdictions mental distress generally was excluded from recovery in 1929." Figyd, 459

LS af 544 n. 10, 111 5.0k 1489,

The Warsaw Convention "was intended to act as an international uniform law, and therefore must be read in

the context of the national legal systems of all of its members." Reed n W, 555 F2d 1079, 1083 (2d Cir1977)

{internal citation omitted). Since a remedy for mental injuries was unknown to many, if not most, jurisdictions in

1929, the drafters of the Warsaw Convention most likely would have felt a need to make an unequivocal reference

w0 that type of ltability if they had Intended to allow passengers to recover for such injuties. See Floyd, 499 1

545, 111 8.Cr 1489, However, the drafters made no such unequivocal reference to liability for mental injuries that

were not caused by bodily injuries. Rather, "there is no evidence that the drafters or signatories of the Warsaw
Convention specifically considered Bability for psychic injury” Id at 544, 111 S.Ce. 1489, When we ke into
account the absence of an vnequivocal reference to that type of Hability in tandem with the decision by the Warsaw
conference delegates to employ the phrase "dommage survenu en cas de ... lésion corporelle” to limit a catriet’s
labiliry, we are not persuaded that the nations that signed the Warsaw Convention in 1929 intended to permit

passengers to hold carriers liable for mental injuries that accompanied, but were not caused by, bodily injuries.

For the same reasons, we would adhere to that interpretation of Article 17 even if we were to assume, for the
sake of argument, that French law in 1929 did permit parties to recover fot the type of menial injuries at issue in

this appeal. The Supreme Court has not "forever chained [the Warsaw Convention] to French law." Saks 470 115, ¢

399, 108 §.Cr 1238, As we mentioned cafier, courts must "give the specific words of the treaty 2 meaning
consistent with the shared expectations of the contracting parties.” Id Although the Court has explained that the
French legal meaning of the words in Avticle 17 offers "guidance as to these expectations,” /. (emphasis added), the
Court has also held that it is implausible to believe that the contracting parties to the Warsaw Convention, through

their mere use of the French language, expected to adopt French legal principles. Ser Zicherman, 516 US. at 223, 110

In Zicherman, the Court sought to interpret the meaning of the French word "dommage” in Article 17, Ser id

at 22124, 116 5.Ce. 629, Over the course of its analysis, the Court found it unlikely that the contracring parties to

the Warsaw Convention would have undetstood that term to requite compensation for harm recognized by France

but not recognized elsewhere. Ses d at 223, 116 S.C¢ 629. As such, the Court did not construe "dommage” to

mean the harm specifically compensable under French law: See /d. at 223-24, 116 S.Cr. 629, Cf Flopd, 499 118, at 339-

40, 4 1. 1489 (declining to read into the Warsaw Convention a claim for purely "psychic injuty that evidently
was possible under French law in 1929 [but that] would not have been recognized in many other countries
represented at the Warsaw Convendon™). In essence, "[tjhe Supreme Court ... has counseled against adopting an

interpretation of the Convention that would have been discordant or offensive to the majority of {its] signatories.”
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¢ 305 F.3d 989, 998 (9th Cir2002), cert. donied, 537 118, 1227, 123 5.t 1264, 154

Katsnfn Hlosaéa v Ulnite
i

the Warsaw Convention cxpecred that their use of the French phrase "dommage survenu

¥d.2d 1089 (2003}, Applying that principle to the instant appeal, we find it unlikely that the contracting parties to
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en cas de ... lésion corporelle” would have held carriers liable for non-pecuniary harm that may have been

recognized in France but that was not recognized by many of the other signatory nations.

This conclusion is especially compelling when we take into account how the drafters of the Warsaw

2. The mote expansive Paris Protocol Hability provision was submitted to

Convention came to settle on that phra

the CITEJA so that it could “produce a provision more readily acceptable to those nations whose law was not so

Tl DH T,

liberal" as that of France. Brrze#, 368 USupp. at 1157, The nations that negotiated the Warsaw Convention

therefore did not intend to strictly bind themselves o French legal principles of Hability; indeed, the Warsaw
conierence delegares evenmally adopted the "narrower language” introduced by the CITEJA to limit the rypes of

ssaw Convention. Floyd, 499 US, ar 343, 111 5.Cy. 1489,

injuries that were recoverable under the ¥

In sum, the negotiating history of the Warsaw Convention demonstrates that the phrase "dommage sutvenu
en cas de... lésion corporelle” should be read ro impose a causation requirement. Article 17 therefore permits

passengers to hold a carrier lisble for a mental injury only to the extent that it was caused by a physical injury.
D. Purpose

Where, as here, the literal meaning of a treaty is ambiguous, "we may look to the purposes of the treaty to aid
a1 996; see also Commerdial Union Ins. Co, 347 Tod ar 457 ("[Wie strive

to conform our reading [of a treaty] to the treaty's original intent and purpose.”). In this instance, our interprefation

our interpretation.” Ratirke Flosaka, 303 F

of Article 17 accords with the Warsaw Convention's "primary purpose of ... limiting the liability of air carriers in

order to foster the growth of the fledgling commercial aviation industey." Flyd 499 115, a1 546 111 S.Ct 1489,

"W hatever may be the current view among Convention signatoties, in 1929 the parties were more concerned
with protecting air carriers and fostering 2 new industry rather than providing a tull recovery to injured passengers.”
Td. By reading Article 17 in a narrow fashion to preclude a physical injury from exposing a carrier to liability for

! 4 P ) 2 3

unielated mental injuries, we respect that legislative choice.
B, Avsidance of Anomatsis and Wiagicad Resalts
Another consideration also leads us to eonclude that carriers are not liable under Article 17 for mental injuries

that accompany, but are not caused by, bodily injuries. Whenever possible, interpretations of a treaty that produce
s Faenr, 525 LIS 153, 171,

142 LT 20 576 {1999} (rejecting an interpretation of the Warsaw Convention thar would have

anomalous or illogical results should be avoided. Se B A/ ool Awlings, Lid 2 IRY?
119808 ¢
yiclded anomalous zesults); see @ Distributdora Dimsa S.A. 6 Linea Aeveq Del Cobre 5.4, 203 ESupp. 74, 78
936 B2A 656, 660 (2d Cir1991) ("When we interpret a statute, we should
- 808 B2d 912, 919 (1st Cie.1987) ("It is settled

7
7,

(SDINXA92. O Nagionad Feads 2 Re

avoid ... unreasonable results if we can.'); Unired Siates 7.

beyond peradventure that legislation “should be interpreted to avoid ... unreasonable results whenever possible.’ As
one respected scholar hias observed, “[i]t has been called 2 golden rule of statutory interpretation that
unreasonableness of the resule produced by one among alternative possible interpretations of a statute is a4 reason

for

Page 386

rejecting that interprecation.™) (internal citations omivted); Led Univn, Unsted Austaaohile, Avinspue e Agsi

A

of Asmerea r Brock, $16 E24 761, 766 (D.C.Cir1987) ("1t is well-understood that statutes must be

construed so as to avoid illogical or unreasonable results.”). If we construed Article 17 in 2 manner that allowed 4
passenger to hold a carrier liable for his mental injuries regardless of whether they were causally connected to 2

bodily injury, that interpretation would yield "illogical results.” Adrarez, 1999 WL 691922, at *5.

The interpretation of Article 17 favored by the Ehrlichs would give rise to anomalous and Hlogical
consequences because "similarly situated passengers [would be] treated differently from one another on the basis of

an arbitrary and insignificant difference in their experience. 14 For example, a passenger who sustained a mental
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injury bur no bodily injury would be unable to look to Article 17 for relief whereas a co-passenger who suffered the
same mental injury yet formitously pinched his fitle finger in his tray table while evacuating and thereby suffered an

unrelated bodily injury would be able to hold the carrier hable under the Warsaw Convention,

Such considerations led the district court in fuck to "read 2 causal component” into the words "dommage
survenu en cas de," norwithstanding its determination that those words did not imply a causation requirement. S

Jack, 8532 ESupn. ar 663, 668, Although we disagree with the Juck Court's interpretation of the words "dommage

survenu en cas de ... [ésion corporelle,” we agree with the court that "{tlhe happenstance of getuing scratched on the
way down the evacuation slide [should| not enable one passenger to obtain a substantially greater recovery than that
of an unscratched co-passenger who was equally tertified by the plane crash.” Id.; see alio Longo, 1996 W1 866124, at
71,802 5.0 1538 71 LEA2d 748 (1982) ("Statutes should be

sz i P 31012

R2, O Amezan Tonmgn Co o Parizes

interpreted to avold unwenable distincdons and unteasonable results whenever possible."; £
743, 753 (D.C.Cir.1975) {"[A] construction of a statute leading to unjust ot absurd consequences should be

avoided.").

By construing Article 17 in 2 fashion that avoids anomalous and illogical results, our intespreration also

comports with the Supreme Court's decision in Fiayd. The Fiayd Court held that an air cartier could not be held

~t. 1489, If we determined that a "physical injury,

ac 532, 111 8

liable for purely mental injuries. See Flopd, 499 |

1o matter how minor or unrelated,” could "trigger recovery of any and all post-crash mental injuries,” that

il Loy 291 B3d ae 510.1

conclasion would violate the "spirit of .

As then-District Judge Barrington D. Parker explained in Losgo 2. ~Air France, "[alllegations of mental distress
that is unrelated

Page 387

o phvsical injury — Z¢, mental distress that does not flow from physical injury.. — are no different from the pure
mental injury claims proscribed by Fioyd" Longa, 1996 WL 866124, at *2. Consequently, if Article 17 were read as if

it encompassed lability for mental injuries that were not caused by bodily injuries,

plaintiffs would be able to skirt Flayd's bar on recovery for purely psychological injuries simply by alleging that
they have suffered some physical injury, no matter how slight or remote. As a practical matter, the substantive rule
of law announced in Flopd would thus be converted into an easily satisfied pleading formality, and a back door
would be impermissibly opened to recovery for purely psycho]ogicnl injuries.

Albrarez, 1999 WL 691922, at *4. Such a construction would improperly encourage ariful pleading and would
therefore "scarcely advance the predictability that adherence to the treaty has achieved worldwide.” Tsui Yaan Teeng,

325 ULS st 478, 119 8.Ck 662 (rejecting an interpretation of Article 17 that would have encouraged artful pleading).

The Fhrlichs, citiog the Roselors decision, contend thar the courts in cases such as Adwrez, Longo, and Jack
\E * \a =
M - ) " 2 . 77, -l N - N - s s . . H
improperiy "read]] into the [Warsaw Convention] what is not there in order to prevent fraud o to climinate any
disparity in recoveries.” They argue that such efforts constitute "an exercise in judicial policy-making that, however

well intended, violatef] the separation of powers doctrine.”
In Raoselaipn, a district court in the Northern District of 1llinois held that

the commands of Article 17 irself ... are relatively plain. Article 17 ... expressly requires a causal link only
berween "damage sustained" and the nccident.... Article 17 does not say that a cartier will only be liable for damage
caused by a bodily injury, or that passengers can only recover for mental injuries if they are caused by bodily

injurics.

954 FSupp. et 179 (internal citations omitted). Since that court concluded that nothing in Article 17 required
such an interpretation, the court held it was "not free to re-write the terms of the Warsaw Convention in an

attempr to remedy” the "possibie inequities of recovery among equally tertified fellow passengers.” 14,
We find the Roselans Court's analysis to be unpersuasive for several reasons. First, the Roselewn Coutt's

examination of the meaning of Article 17 was, by and large, conclusory. The district court (o) engaged in a cursory

analysis of Article 17's texr, (b) did not review French legal macerials and the drafiing history of Article 17 to better
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understand the meaning of that provision, and (¢} did not try to conform its construction of the Warsaw
Convention to the treaty's parposes. As such, the persuasive foree of that decision is limited. (f Katsuto Fosaka,

1002,

Second, we reject the Rosglann Court's criticism as misguided. In Rosedann, the district court indicated that

Article 17 could be construed only to require a causal connecton between mental and bodily injuries if a court

rewtote the terms of the Warsaw Convention for improper policy reasons. See 954 ESupp. ar 179, We disagree. We
read Article 17 to impose such a requitement because that construction is consistent with the text of the weaty,
French law; the negotiating history as well as the putposes of the Warsaw Convention, and, as we shall shordy
discuss, the judicial decisions of sister signatory nations and the views of oar Executive Branch, As Justice Story

explained when he discussed the pertinent principles thar

88

5]

Page

courts should apply t the construction of a weaty:

We are 1o find out the intenton of the parties by just rules of interpretation applied to the subjecr matter; and
having found that, our duty is w {ollow it as tar as it goes, and to stop where that stops — whatever may be the
imperfections or difficuliies which it leaves behind.

Tie Amiatie Lrabelln, 19 US. (6 Wheat) 1, 71, 3. LY 191 801 soe alio Chann Kopegr Yir Lines, L2, 430 LS,
122, 134-35, 109 8.Ct. 1676, 104 [.Fd.2d 115 (19895, We adhere to that dircctive by arriving at our interpretation of

Article 17 through the traditional and legitimate tools of treaty construction, as delineated by the Supreme Court in

Sakes, Vioyd, Zichernian, and Tsut Yaan Tseng, rather than through some supposed foray into the realm of judicial

policy-making,
E Judical Decisions of Sisier Stonutories

When we search for the meaning of the words employed in the Warsaw Convention, we may consult the

judicial decisions of our sister signatories to the Convention. See Figpd, 499 US, at 550, 111 S.Cr. 148Y; see afso
Ketsukn FHosas

ascertain the Warsaw Convention's "meaning™). While few decisions are precisely on point, the one authority of

305 F3d ar 993-94 {coures may turn to "the decisions of the courts ot other signatories” to

PRLLFREF PRI 5P 1S s

which we are aware that expressly addresses the issue before us also construes Article 17 in the same manner chat

we do.

Several years ago in Australia, the Court of Appeal of the Supreme Court of New South Wales (Court of
Appeal) examined whether a passenger who suffered physical injuries could recover for unrelated mental injuties
under the Warsaw Convention. See American Airlines n. Georgeopoutos < Anar, [No. 2J (Aug 5, 1998) N.SW.S.C. 463
(NSW.CrApp.) (unreported decision), azaiiable at birp:/ [ nuwwausilii edi.an/ anf cases{ isw/ suprome_ctf 1998 /463 bl
{Georgeoponlosy. In Georgenponlos, two plaintiffs, Peter Georgeopoulos (Georgeopolous) and his wife, Victoria
Jimouras {Jimouras), soaght to recover damages for injuries they had suffered while waveling as passengers from
Syeney, Australia, to MHawaii on an aircraft operated by American Airlines. Ji. Their legal actions were based on
Artcle 17 of the Warsaw Convention, A Magistrate of the Local Court initially decided the matter in favor of
American Airlines after he concluded that Georgeopolous and Jimouras were not entitled to bring an action for
"nervous shock and/or mental suffering” pursuant to Article 17. Id The phintiffs appealed and the matter came
before Judge Ireland of the Supreme Couri of New South Wales. Judge Ireland held that "the Anglo-Australian
approach to nervous shock is such that it is to be classified as “bodily injury™ and remitted the case to the

Magisorate. Jd.

American Airlines appealed Judge Ireland's decision. The Court of Appeal found that the Magistrare had
employed a phrase that lacked precise meaning when he averred w0 "nervous shock." See American Abvlines v
Georgeopoils, (Sept. 26, 19967 1996 NSW LEXIS 3402, ar *18-#19 (NSW.CLApp.). The Court of Appeal instead

focused on whether the plaintiffs had suffered shock that "cause[d an] injury and if so what was the nature of the

injury. Id. at *23. Since the courr concluded that the Magistrate had used "a label of dubious medical acceprability
... without finding precisely what injury, if any, the passengerfs] fhad] sutfered,” the coutt set aside Judge Ireland's
decision, remanded the case to the Magistrate so that he could hear evidence and make the approptiate findings of

fact, and adjourned any farther
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hearing of the appeal in the interim. Id at ¥23-#25.

On remand, the Magistrate found that Geotgeopoulos did not suffer "any direct physical injury as the result of
what accurred on board the airerafr,” but that he did suffer "nervous shock in the form of a mild post-]traumatic
stress disorder.” Georgeoponios, supra. With respect to Jimouras, the Magistrate found that she had suffered physical

and meatal injuries, but that the former were "unrelated” to the latter. 14
\With these findings of fact in hand, the Court of Appeal once again considered whether Georgeopoulos or

Jimouras could recover for their mental injuries. 74, During that appeal, American Airlines argued that the

Magistrate's vriginal verdict ip its favor should be sustained in light of the Court of Appeal's intervening decision in

Kaisansdinsis . Siugajrore Airdines, Lid; (1997) 140 LR, 318 (NS W Ct.App.). There, all three Judges of Appeal agreed

farsaw Convention did not encompass a purely psychological injury. See i at

that the term "bodily injusy” in the

323 Meagher, J.A.); see alse id, at 328 (Powell, J4.); i at 329 (Stein, J-1). However, although Judge Stein agreed

with the lead opinion writren by Judge Meagher, he also further remarked that "where mental anguish follows and 1s

caused by physical injuty, recovery for both injuries is covered.” Id at 328.

In Gerrgeopontor, the passengers’ counsel, relying on Raselaws, argued that Artcle 17 was satisfied "if in
consequence of the accident there was physical injury or manifestation of physical injury, even though neither were
causative of psychological injury nor caused by psychological injury.” Georgespoutos, supra. The Court of Appeal,
however, rejected the Rasedanr Court's interpretation of Article 17 and concluded that Judge Stein had correctly sec
forth "the ambit of recovery for psychic injury" in Kessawbasis. Id. As Judge Sheller explained, under Axticle 17 the

damage caused by the accident

must also be sustained, that is to say experienced or suffered, "in the event of,” relevantly, bodily injury
suffered by the passenger. This is the damage for which the carsier is liable. T do not think Article 17 means that if
the passenger died or suffered bodily injury, the catrier is liable for any damage caused by the accident if the

damage was not the result of the death or bodily injury.

14 Both Judge Beazley and Judge Meagher agreed with Judge Sheller's opinion. Because neither
Georgeopoulos not jimouras suggested that their mental injuties were the consequence of any physical injury, the
Court of Appeal held that American Airlines was not liable under Article 17 for these injuries. Id

The apinions of sister signatories, as reflected in theit judicial decisions, are " “entited to considerable weight.™

gean Argys 372 B24 913, 919 (2d Cie.1978)).

Saks, 470 LS, ar 404, 105 8.Co 1358 {quoting Bewiemias v Britich i

Australia is 2 signatory 1o the Warsaw Convention and our interpretation of Article 17 is in accord with
4 3 P

(et

copeittos, a decision issued by one of Australia's state courts.'
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Further corroboration for our construction of Article 17 may also be found in the opinions expressed by
certain Lords of Appeal in Ordinary (Law Lords) of the House of Lords in Morris n KI.M Royad Duteh Aislines,
[2002] 2 A.C. 628 (HLL.), and King - Bristow Hlelicapters Lad., {2002} 2 A.C. 628 (HLL.). In those consolidated appellate

decisions, the Law Lords addressed whether passengers who suffer purely mental injuries or adverse physical

manifestations caused by mental injuries nay maintain claims against a carrier under Article 17 of the Warsaw

Convention.’®

The Law Lords, unsurprisingly, devoted much of their discussion in Merris and King to those specific issues,
which are not relevant to the case before us, Nonctheless, we note that Lord Hobhouse of Woodborough briefly

touched on the gquestion raised by the instant appeal. He explained that

[]he use of the phrase "in the event of” ("en cas de') does not mean that any wound suffered by the
passenger at any time berween the commencement of embarkation and the completion of disembarkation will
suffice to permit any claim for damages. Thas, there must have been an accident which has caused the death, the

injury suffered by the passenger whichs raused the damage complaisied of.

wounding ot the bodls
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672 (second emphasis added). Moreover, Lord Steyn, on exarnining Article 17, found that a mental injury
might be relevant to liability under that provision in only two respects: (2) where "pain and suffering [had been)
caitred by physical injury™ and (b) where an "accident causes mental injury or illness which in turn causes adverse
physical symptoms, such as strokes, miscarriages or peptic ulcers.” I, at 640-41 (emphasis added).”® Hence, leading

furists from the United Kingdom,
Page 391

a signarory of the Warsaw Convention, have concluded that 2 carrier's lability under Article 17 is limited to the
damage sustained as a consequence of the death, wounding, or bodily injury suffered by a passenger. To this exent,

our interpretation of Article 17 comports with their reading of that provision.

The applicable judicial authorities of our sister Warsaw Convention signatorics support the meaning we
ascribe to Article 17. This consideration further leads us to adhere to an interpretadion of Arricle 17 that is "shared

by our wreaty partners,” Tour Yaan Toog, 525 1.8, a8 176, 119 8.C0 662,

G. T Montreal Conference

"If the plain text [of a treaty] is ambiguous, we [may] look to other sources,” such as the "post]-Jratification
uaderstanding of the contracting parties," w "elucidate the treary's meaning” Katoko Hosaka, 305 30 21 993.94.
I this respect, "the opinions of sister signatories at international conferences” may sometimes prove to be helpful,

Commercial Union Ins. Co, 347 B3d at 457, The Fhrlichs, relying extensively on the statements expressed by various

delegates ar the Montreal Conference, contend that the opinions of sister Warsaw Convention signatories as well as
those of our Executive Branch suppott their interpretation of Arricle 17. However, "[t}he official minutes of the

Montreal [Conferencel tell a less conclusive storv” Katruks Howaka, 305 F3d at 1000
V. Conference Diserissions

On May 28, 1999, representatives from over fifty countries who attended the Montreal Conference in May
Lan, 66 ).

Air L. & Com. 21, 25-26 (2000). That treaty, like its Warsaw predecessor, governs the international transportation

1999 approved the Montreal Convention. See Blanca 1. Rodriguez, Revent Develapments I Aviation Liabidity
of persons, baggage, and goods by air. Ser Montreal Convention, art. 1{1). Article 17(1) of the Montreal
Convention 1s similar to Articie 17 of the Warsaw Convention. It provides that a "carrier is Hable for damage
sustained in case of death or bodily injuty of a passenger upon condition only thar the accident which caused the
death or injury 100k place on board the aireraft or in the course of any of the operatons of embarking ot

disembarking,” Montreal Convention, are. 17(1).17

When the delegates ar the Montreal Conference discussed the scope of that provision before they approved
the new Convention, they specifically consideted extending a carrier's liability to mental injuries. However, their

discussions did not lead to u general consensus on that subjecr; rather, they evidence a discordant chorus of voices.

On the third day of the Montreal Conference, the delegates from Sweden and Norway propesed thar the
words "or mental” be introduced in the first sentence of the applicable Liability provision in the new Coanvention,

See 1 Internadonal Civil Aviation Organization, Minases, The International Conference On Adr Lan;
Page 392

Monfreal, 10-28 May 1999, ax 67 (2001 {Monzreal Conference Minntes). At that stage of the Conference, a carder's

Jiability for injuries to passengers was set forth in Article 16 of the draft Convention under discussion. See 7. Tf the

Swedish-Norwegian proposal had been adopted, Article 16 would have read as follows: "The cartier is liable for
damage sustained in the case of death or bodily o7 menzal injury of a passenger.” I, {emphasis added). As Sweden's
delegate explained, the propasal sought to secure for passengers "the right to compensation for mental injurics that
they had suffered in case of an accident. This right [would have] appl{ied] whether or not the passenger also
suffered 2 bodily injary.” 4.

The Conference delegates responded o that proposal with a wide array of positions and counter-proposals,

many of which contradicted one another. Cerrain nations, such as Chile, Denmark, the United Kingdom, the

Domintcan Republic, Panama, Namibia, Colombia, Switzerland, Finland, and Spain supported the Swedish-
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Norwegian proposal. Se /d. at 67-68, 72-74. Other nations, such as Germany, France, and New Zealand, supported
the expansive principle of liability on which the Swedish-Norwegian proposal rested, but disagreed about the cxact

words that could best effectuate it. See /d. at 68, 72.

Not all nations supported the Swedish-Norwegian proposal and its expansive reach, Certain nadons, such as
Saudia Arabia, Ethiopia, Austria, Mauritus, Algetia, Madagascar, and India, expressed reservations about ot
altogerher opposed the inclusion of language in the new Convention that would have held cagriers liable for
"mental” injuries. Sz id at 69, 70-72. Other nations, such as China, Cameroon, Egypt, Italy, Senegal, and Yemen,
agrecd that the Hability provision in the new Convention should be extended to cover mental injuties, but sought to
limit the scope of that Hability; they suggested that, to balance the interests of the cartier and the passenget, the

new Convention should limir cartier liabiliry for mental injuries to sttuattons 1o which they resuited directly from

bodily inju Sew i 3t 70-73. In contrast, Singapore's delegate proposed that Ardcle 16 should enly retain the
words "bodily injury,” since that would "allow [recovery] for mental injury in cascs where the meneal injury claim,
accomparied by physical injury, manifested in physical injury.” Id at 70. The delegace from the Unired Arab
Fmirates adopted a somewhat similar position; although that delegate did not supporta liability provision that
included the wotds "mental injury,” the delegate was agreeable to their inclusion as a compromise as long as they
were "qualified" such that they referred solely "to a mental injury that resulted in a bodily injury that was caused by

the negligence or misconduct of the carrier,” Id at 72.

The divisions among the delegates that became apparent on the third day of the Montreal Conference in
response 1o the Swedish-Norwegian proposal led the President of those proceedings, Dr. Kenneth Rattray (Dr.
Rattray), to determine that further consultations on the subject were necessary. 14, at 74. Those discussions were
held among members of a working group known as the "Friends of the Chairman™ {alternatively referred to as the
Friends), 77, which consisted of a "manageable” body of twenty-eight nations, including the United States, "who
were given the task of working” on certain "central issues." 1 Charles I Krause & Kent C. Krause, Ariation Tort
And Regiriatory Law § 11:14, at 11-52 (2d ed.2002}.

not only as the President of the Montreal Conference but also as the Chairman of that working group.

The Friends met under the direction of Dr. Rattray, who served

Page 393
See id.; see also Montreal Conference Minutes, supra, 47 74.

Although the discussions held by the Friends evidence a greater degree of consensus than existed on the third
day of the Conference, we bear in mind that the views expressed by such Friends were the opinions of a select and
limited group of delegates whose views did not necessarily correspond to those of many other delegates who did
not sit on that working group. For example, Friends such as Chile, the United Kingdom, New Zealand, Sweden,
and Switzerland sought o include language in the new Convention that would have allowed passengers to recover
for mental injurics cven in the absence of a physical injury. See Montreal Conference Minutes, supra, at 112-14. However,
chat position could not easily be reconciled with the contrary views expressed earlier by various delegates in
response to the Swedish-Norwegian proposal; such delegates had either resisted including a provision in the new
Convention that would have allowed passengers to recover for mental injuries or sought ro Jimit that liability to
mental injuries that divectly resulted from a physical injury. Indeed, after they had been briefed about the Friends'
discussions, several Asian narions that were not nembers of the Friends of the Chairman working group continued
to press for a liability provision that limired recovety forr mental injutics to those "arising from” a bodily injury. See

i ar 141,

Moreover, although not all of the Priends' differences were necessatily given a voice during specific meetings
of the Friends of the Chairman working group, the Friends themselves were divided on the issue of Hability. The
Friends did not unanimously support the aforementioned expansive language initially proposed by Chile at the first
session of that group. During that meeting, Fgypt and Viemam tried to limit the scope of Asticle 16 of the draft
Convention under discussion to liability for menral injuties "associated” with bodily injuries. See i ac 112-1 5.
Qutside of the meetings of the working group, Friends such as China and India pressed for a narrower liability
provision than that proposed by Chile. See il ar 141-42. When the discussions of the Friends of the Chairman
working group were first described to the other general delegates of the Conference, China associated itself with

e by certain Asian nations and proposed that passengers should be allowed to

the aforementioned views expres
pt once again suggested

recover for mental injuries that "gesulted from™ bodily injuries. See 74 at 141, Similarly, B
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that the new Convention should limic Hability for mental injuries by ailowing passengers to recover for such injurics
whete they were "associated with and resulted from ... bodily injut{ies].” See id The Indian delegate also expressed
stmilar sentiments, He argued that "a situation did not exist [as of yet] w introduce the new concepr of mental
injury independent of bodily injury, as there was no way it could be measured or quantified.” Id. ar 142, According
to the Indian delegate, "the only injury that could be recognized at present was bodily injury, and mental injury
would necessarily have to be an owicnre of that bodily injury.” Id (emphasis added). Ultimately, delegates who served

group continued to differ over the proper scope of the liability provision.

on the Friends of the Chairman working

See id at 175-76.

This is not an exhauvstive lise of the many positions advanced by various delegates over the course of the

Montreal Conference as to the issue of Hability for mental injurics. Flowever, these positions represent a sampling
of the diverse, and often divergent, views expressed by the many delegates who attended the Conference, whether

they were Friends of the
Page 394

Chairman or general delegates who sat together as 2 Commission of the Whole o negotiate the new Convention.
By the time certain delegates signed the new Convention on May 28, 1999, "[e]very side of this issue [had} found a

volce at the Montreal [Clonference.” Katinko Hosaka, 305 F3d ar 1001,

In essence, despite the Ehtlichs’ suggestions to the contrary, the history of the negotiations that produced the
Montreal Convention demonstrate that the Montreal Conference delegates did not share a common understanding

Indeed, we note that the Montreal Conference delegates

when it came to the subject of Hability for mental injuri

eventally accommodated the different positions on this subjeet by adopting a so-called "consensus package” as

patt of which they did little more than adhete to "the concept of death or bodily injury ... contained in the Warsaw
Convention.” See Montreal Conference Miniites, supra, at 201, They did so by ultimately approving a liability provision in
the new Montreal Convention that provides, much like Article 17 of the Warsaw Convention, that a "carrier is liable

for damage sustained in case of death or bodily injury.” Montreal Convention, art. 17(1)."

Not only did the divergent opinions of the delegates fall short of a consensus about the presise scope of

Eability for mental injuries, the opinions recorded in the minutes of the Conference were almost exclusively directed
at the scope of the new Montreal Convention's liability provision. The dearth of statements opining on the scope
of the Warsaw Convention is understandable; the delegates attended the Conference not to proffer opinions about
the previous Convention but to negotiate a new, modernized Conventon that they hoped would henceforth govern
the transportation of persons, baggage, and goods by air. As Dr. Raturay explained, "in coming to [an]
accommodation” with respect to the "definition of [an] “injury’ under the new Convention, the drafting changes
that had taken place as the texi of that Convention developed "were not intended to interfere with the
jurisprudence under the "Warsaw System' of lability." Monireal Conference Minures, supra, at 201, Since the vast
majority of the delegates exclusively spoke about the intended scope of the Montreal Convention, their opinions
offer no insight into how their respective legal systems construe the scope of Ardcle 17 of the Warsaw Convention.
In short, "the drafting history [of the Montreal Convention] does not,” by and large, "paint a coherent picture of

the pardes’ understanding of the Warsaw Convention.” Kafinke Hosaka, 305 F3d at 1001

We do not suggest, however, that no delegates made statements at the Montreal Conference from which their
REESL s

post-ratification understandings of liability for mental injuries under the Warsaw Convention can be inferred.
Nonetheless, such starements were few and far between; moreover, for the reasons that follow, we ultimately find
them to be of little assistance.

2. Germany and Irance

When Sweden and Norway first suggested the addition of the words "or mental” to the Montercal
Convention's liability provision, the German delegate opposed
Page 395

ace Minntes, supra, at 68, He did not premise his opposition on a disagreement

that proposal. See Montseal Conper
about whether passengers should be permited to recover for thelr mental injutics; instead, he argued that only the

English text of the new Convention "necded to be amended in order to cover both” mental and bodily injurics
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since, iuter alia, the French words "lésion corporelle” encompassed mental injuries. [d. Although the French delegate
supported the Swedish-Norwegian proposal, he "confirmed that,” according to his understanding, " lésion
corporelle’ did indeed cover both physical and mensal injury” and that "there was always cover ce of the problem
as a whole." 1d; see also id. at 74 (Spanish delegate opined that "the French term for “bodily injury' would be
considered broad enough to include mental injury.). Cf i, at 69 (Saudia Arabian delegate noted "that the Arabic
text for "bodily injury’ could be interpreted as meaning both mental and physical injury."); i at 115 (Syrian delegate

explained that, under his nation's jurisprudence, "a bodily injury encompassed {a] mental injury.".

The views expressed by these delegates appear to suggest that their nations might construe Article 17 as if it
allowed a passenger to hold a carrier liable for 4 mental injury, irrespective of whether it accompanied a physical
injury, because they interpret the words "lésion corporelle” (or at least the concepr of "bodily injury") to refer both
to physical and mental injuries, However, whatever deference we may sometimes owe to the opinions of sister
signatotics, we may not defer to such an understanding of Asticle 17. The Supreme Court of the United States has
held that "lésion corpotelle” refers to bodily injuries alone and that an air carrier cannot be held liable under Articie

L at 542, 552, 111 S.C 1489,

17 for pusely mental injaries. See Floyd, 499 U ‘e are bound to follow such precedent
S

96 134 123,125 n. 4 (2d Cie.2002). In

anless and untl the Supreme Court itself overrules Flovd, See Perez . Creisier, 2

the absence of a statement from these delegates that could be construed to define the scope of the Warsaw
Convention through something more than a contradictory interpretation of the words "lésion cotporelle,” the
opinions of such delegates at the Montreal Conference are of little relevance to the issue before us. Under the
circumstances, we have no means of ascermining from the minutes of the Conference whether their nations would
construe Article 17 of the Warsaw Convention to permit liabilic for mental injuties that were not caused by bodily

injuties if they adhered to an interpreiation of “Iésion corporelie” consistent with Floyd

bt and The United R

soda

The delegates from Fgypt and the United Kingdom, like their counterparts from Germany and France,

expressed certain opinions that arguably could be construed as references to their nations’ post-ratification
understandings of Article 17 of the Warsaw Convendon. Both delegates were members of the Friends of the

Chairman working group. Although certain members of that group, including the United Kingdom's deegare,

pushed for a provision in the new Montreal Convention that would have extended a carrier's liability to purely
mental injuries, other delegates were mote amenable to « liability provision that only allowed passengers to recover
for mental injuries "associated” with bodily injuries. As we mentioned before, most delegares at the Montreal
Conference, including the members of the Frends of the Chairman working group, exclusively focused their

discussions about liability on the new Convention's provision and offered no opinions about their understanding of
Page 396

the Warsaw Convention. Flowever, when the delegates from the United Kingdom and Egypt discussed liahiliry for
mental injuries “associated” with bodily injuries, they briefly made statements that could be read as allusions to the

reach of the Warsaw Convention.

The I

“bodily injury’ under the interpretation of that term given by the Fgyptian courts." Montreal Conference Minutes, supra,

ryptian delegate explained that "mental tnjury associated with bodily injury was covered under the term

ar 112. Although he did not specify whether he had been teferting to the Egyptian courts' interpretation of the
Warsaw Convention, the Fgyptan delegate’s statements could be read as 2 commentary on the scope of that treaty,
The delegate from the United Kingdom expressed « similar position. When that delegate "stressed the need” for a
broad liability provision in the Montreal Convention, he explained that mental injuries "associated" with bodily

able” on the "basis of recent cases.” Id at 113. Although he also failed to specify

injuries "could" alteady "be recove
whether he was discussing the current state of Warsaw Convention jurisprudence in the United Kingdom, his
statements can plausibly be construed as a reference to the injuties for which carriers could be held liable under that

ey

Under the circumstances, the opinions of these two delegares provide us with liele information about how

their respective legal systems construe Article 17 of the Warsaw Convention. Their use of the phrase "mental injury

o

associated with bodily injury,” does not, without more, unambiguously refer to mental injuries with no causal

connection to bodily injuries. The word "associated” is susceptible to several seasonable interpretations. On the one
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hand, the word can mean "closely related” or "closely connected, joined, or united.” See IF ehsier's Thivd New
Tnternational Dictionary Of The Fnglich Tanguage Unabridged 132 (1971). On the other hand, the word also can mean "to

keep company with" (Ze, to accompany). See id.

The short statements made by the delegates from Fgypt and the United Kingdom on May 17, 1999, wherein
they suggested that the Warsaw Convention liability regime allows passengers to recover for their mental injuries if
they are "associated” with bodily injuries, do not hint at which of the two foregoing meanings of the word

seiated” should be ascribed o those statements. If the delegates were suggesting thar passengers could recover

for their mental injuries whete they were closely connected or closely related to a bodily injury, then the delegates’

opinions appear to indicate that their respective cousts require a causal connection between mental and bodily

injurics before permitiing recovery for the former uader the Warsaw Convention. Cf e,
i 2 Alnench, 473 .20 430, 434-35 (10th Cix. 1973))

E2A221, 223 {10th Cin 1980 (citing Fne
(aoting that a causal conncerion exists between an action and an injury if the two ate directly associated with one
another). If, on the other hand, the delegates meant fo suggest that passengers could recover for their mental

injutics where they merely accompanied bodily injuries, then the delegates' opinions appear to indicate that their

courts require 1o such causal connection before recovery for mental injuries would be allowed.” Since we have
Page 397
no conclusive means of resolving the critical ambiguitics inherent in the delegates’ statements, we do not afford

them deference to the extent thar they represent Egypt's and the United Kingdom's post-ratification understanding

of Article 17 of the Warsaw Convention.™

The statements of the United Kingdom's delegate are also troubling for one additdonal reason. 1f that delegate
meant to suggest that courts in the United Kingdom allow passengers to recover for their mental Injuties under the
Warsaw Convention regardless of whether they wete caused by bodily injuries, his charactetization of the law
appears to conflict with the contrary statements of Lord Steyn and Lord Hobhouse of Woodborough in Aorris and
King. We do not suggest that the British delegate may have misstated the Jaw as it existed at the time of the

Montreal Conference
Page 398

w 1999, The House of Lords did not issuc its decision in Morvir and King undl 2002, However, because the

mn M
delegate's characterization of the law in the United Kingdom may well be an inaceurate description of how Law
Lotds in the House of Lords construe Article 17 in light of Morris and King, that consideration further counsels in

favor of affording his opiniop at the Montreal Conference no deference.
4, The Usisted States

The delegate from the United Srates also made several sratements that implicare the Warsaw Convention.
Wt

bodily injury and any mental injury resulting therefrom” would "accommeodate in wide measure the kind of

en Dr. Rattray asked, during the first meeting of the Friends of the Chairman group, whether "the concept of

understanding which could be reached” on the subject of liability for mental injuries, the American delegate
expressed reservations about the use of such language. Mantreal Conference Minutes, upra, at 111-12. He explained
that the term "bodily injury’ was already interpreted in [American courts] as including mental injury that
accompanied or was associated with bodily injury” Id at 112. According to the delegate from the United States, "
[t}he general prevailing attitude in the [cjourts interpreting the Warsaw Convention in the United States was that
mental injury associated with bodily injury had generally been recoverable in cases coming under the Warsaw

Convention.” Id

For those reasons, the Ametican delegate suggested that references to "mental injury resulting from bodily
injury ... might, in fact, be a step backwards from where the state of American jurisprudence on mental injary was
to begin with." Id Flence, he took the position that, if the delegates intended to adopt the language proposed by
Dr. Rateray, "the United States would prefer to leave bodily injury alone and establish legislarive history to the effect
that nio intention had been manifested by having considered mental injury to change the existing jurisprudence on

what was ar what was not included in the erm “bodily injury.™ Id
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The Tihrlichs contend thar the American delegare’s statements support their construction of Article 17 and

argue that we must defer to the delegare’s so-called "interpretation” of that provision. However, the United States,

appearing as amisms citviae in the instant appeal, takes the position that its delegate at the Montreal Conference was
merely describing the existing jurisprudence on the issue of liability for mental injuries under the Warsaw
Convention at that time. The government now officially endorses an interpretation of Article 17 that favors the
construction of that provision advanced by American Eagle and urges us to accord that interpretation "great

weight.”

"Respect is ordinarily due the reasonable views of the Executive Branch concetning the meaning of an

international treaty.” Tor Yoan Treng, 525 LS. ar 108, 119 S.Ct 662, Under the circumstances, we must determine

whethet the Fivecurive Branch has advanced two different interpretations of Ardcle 17 and, if so, "what position

sheer, 05 T4 1206, 1220 (2d Cin1992).

7

of " the Hxecurive Branch "rhis [Clourt ought to defer wo." Lapi s G

We have reviewed the American delegate's statements at the Montreal Conference and agree with the
government that they merely desctibed his views of Warsaw Convention jurisprudence in the United Srates as of
May 1999. Although the American delegate had hoped that the new Montreal Convention would allow passengers

s recover for mental injuries even if the passengess did not sutfer "accompanying
Page 399

physical injury,” see Montreal Conference Minntes, supra, at 44, be did not endotse any particular interpretation of the
older Warsaw Convention over the course of the Conference, His statements at the first session of the Friends of
the Chairman working group did little more than outline how he believed courts in the United States interpreted
the Warsaw Convention. See i at 112, In other words, he did not opine on the government's interpretation of the
Warsaw Convention and his statements did not represent the Executive Branch's post-ratification undesstanding of
Article 17 instead, he described the "state of American jurisprudence on mental injury” and sought to ensute that
the new Montreal Convention's liability provision would not "change” or otherwise limit "the existing
jutisprudence.” See id. Accordingly, the interpretation of Article 17 proffered by the government in the appeal
before us is not inconsistent with any positon taken by its delegate at the Conference since the delegate did not

interpret Article 17 on the government's behalf during that proceeding

Morcover, even if we assumed for the sake of argument that the American delegate's statements at the
Friends of the Chairman session did constitute our government's initial interpretation of Article 17, we would not
defer to his understanding of that provision. Although we owe respect to the views of the Executive Branch in
regard to the meaning of an international treaty, such deference is "ordinarily due” only to the "reasanatie views” of

the government. See T5ai Yran Treng, 525 1S, ap 168, 119 8.Cr. 662 (emphasis added). The opinion expressed by the

American delegate about Warsaw Convention jurisprudence in the United States was not a "reasonable view" to

which we must defer.

At the Conference, the American delegate opined that references to mental injuries "resulting from" bodily
injurics "might" represent a "step backwards" because "[tjhe general prevailing attitude in [cjourts interpreting the
Warsaw Convention in the United States was that mental injuey associated with bodily injury had generally been
vecoverable." Mowtreal Conforeice Minutes, supra, at 112, By making these statements, the American delegate appeared
to suggest that, as of May 1999, the majority of courts in the United States conserued Article 17 in a fashion that
allowed passengers t recover for a mental injury whenever they sustained a physical injury, regardless of whether

the mental injury resulted from a bodily injury. That understanding of applicable case law is incorrect.

Mozt district courts that had considered the issue at the time of the Montreal Conference, as well as the New
Yotk Coutt of Appeals, had concluded that passengers could hold cattiers liable for mental injuries under Article
17 only to the extent that such injuries were caused by physical injuries. See Longo, 1996 WL 866124, at *2; Waielins,
1996 WL 866122, at *1; Jack, 854 £
34 N.Y.2dar 399.400, 358 NY.S.2d ur 109-110, 314 NE

Asticle 17 in a fashion consistent with the American delegate's expansive characterization of Warsaw Convention

Supneat 668; Osping, 778 ESupp. at 636-37; Barnert, 368 ESupp. at L138; Rosman,

2d ax R36:57. By May 1999, only one district court bad read

jutispradence. See Roselirn, 954 FSupp.at 179 Because the American delegare erred in his descripdon of the

“prevailing” interpretation of Article 17 in the United States, his statements, to the extent they supposedly represent
the Executive Branch’s interpreration of that provision, ate not reasonable and are not entitled to any deference. Cf

Chen, 490 118, at 133-34, 109 &

i 1670,
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Because we conclude that the American delegate’s statements at the Montreal Conference did ant constitute
an interpretation of the Warsaw Convention and would reject them as an unreasonable view if they did, we must
determine what deference, if any, to accord the interpeeration of Article 17 that the government supports in this
appeal. In its amicus brief, the governmenc advances an interpretation of Article 17 that "allows for recovery of
damages arising out of a bodily injury sustained in an accident including any mental injuries that may arise from
that bodily injury, such as pain and suffering." "Although not conclusive, the meaning attributed to treaty provisions
18, 176, 184-85, 102 S.Ck,

by the Jelovernment ... is entitled to great weight” Sumitome Shoii Amwetiecn 1. dzaghane,
¥ | & g : £

Y

2374, T2 LEA2d 765 11982), The government's interpretation of Article 17 is faithful to the Warsaw Convention's

text, aegotiating histoty, purposes, and the judicial decisions of sister Convention signatortes; as such, we ascribe

IS ;

"great weight” to the government's views concetning the meaning of that provision. Cf. Towi Yuan Tseng,
16869, 119 S.Cr, 682, These views further persuade us that mental injurics are recoverable under Article 17 only to

the extent that they have been caused by bodily injuries.
H. Sampary

We have reviewed, ivter afia, the text of the Warsaw Convention, the negotiations that led to the adoption of
that treaty, the goals its provisions aim to address, French law, the opinions Gudicial and otherwise) of our sister
Convention signatorics, and the meaning attributed to Article 17 of the Convention by our Hxecutive Branch. Our
exhaustive examination of these sources leads us to conclude that a cartier may be held liable under Article 17 for

mental injuries only i they are caused by bodily injuries.
IN. Zichersan v. Koreant Air Lines

In a last ditch effort to circumvent the limitations on liability enumerated in Article 17, the Ehlichs contend
that, in accordance with the Supreme Court's decision in Zicheraan v. Korean ~Air Lines Co., Lo, the laws of either
N
injuries. The district court did not find this argument to be persuasive. See Ebrfies, 2002 US. Dist. LEXIS 21419, at

ew York or Maryland, rather than Article 17, govern whether they may recover damages for their alleged mental

*9 =113, Neeither do we.

Ta Zicherman, the Court held that "in an action brought under Article 17, the law of the [Warsaw] Convention

does not affect the substantive questions of who may bring suit and what they may be compensaced for. Those

questions are to be answered by the domestic law selected by the courts of the contracting states.” 516 118, at 225,
116 8.0 629, As the Court explained, Article 17 “orovide[s] nothing more than a pass-through, authotizing us to

apply the law that would govern in the absence of the Warsaw Convention.” Id. at 229, 116 5.0 629.

In the wake of Zisherman, the Court has clarificd "that the Convention addresses the question whether there is

airline Hability v/ won" T/ Yian Tseng, 525115, at 170, 119 S.Cx 662 According to the Court, "[tthe Zuderman case

itself involved auxiliary issues: who may seek tecovery ... and for what harms they may be compensated." 14 In

icherssan determined dhat [the] Warsaw |Conventon] drafters intended to resolve iether there is

short, the "Court in 2
ability, but to leave 1o dumestc law (the local law identified by the foram under its choice-otf-law rules or

approaches) determination of the compensatory damages available to the suitor.” 1d
"Article 17 of the Warsaw Convention sets forth conditions under which
Page 401

an international air carrier can be held lable for injuries to passengers.” Floyd, 489 U8 ar 532:33, 111 S.Cr 1489, see

wdso Toui Yian Teeng, 325 118, 20162, 119 S.Cr. 662 ("Article 17 establishes the conditions of lability for personal

injury to passengers.”). Among other such conditions, the Convention provides that a carrier js liable only for
“damage sustained i the wvent of ... bodily injury™ (e, "dommage sventt en cas de... lision corporelie™). 49 Stat. at 3005,
3018 femphasis added). In this appeal, we have determined that mental injuries that are not caused by bodily
injuries are not "damage sustained in the event of ... bodily injury.” The district coutt found no evidence of a
"causal connection between [the Ehrlichs] alleged bodily injuries and their mental suffering," Fihbrfich, 2002 US.
Dist. LEXIS 21419, at *11, and the appellants do not challenge that conclusion on appeal. In the absence of that

causal connection, the Ehtlichs cannot demonstrare that they have satisfied the conditions of Article 17 such that
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American Hagle may he held fiable for their mental injuries.?’ Because the carrier is not Hable for those injuries,

lew York or Maryland o determine whether compensatory

there is no feason to tun to the laws of cither

damages for their mental injuries arc avatlable to the Ehrlichs.
CONCLUSION

For the foregoing reasons, we affirm the district court's grant of partial summary judgment.
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The Law Lords unanimously agreed that the passenger in Merrs could not mainmin a clum against the air carsier for her injury whereas che
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